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FOREWORD

The development of this report was initiated, in part, as aresult of House Amendment No. 1 to
Senate Joint Resolution No. 11, passed by the 136" General Assembly and signed by the Governor.
The Resolution requested the Governor to appoint a Task Force “to study the feasibility of imposing
a standard Code of Conduct in al public schoolsin Delaware and to recommend implementation of
said Code, if feasible, and uniform enforcement policies “and to” present its findings and
recommendations to the Governor, the presiding officers of the Senate and the House of
Representatives, and the State Board of Education, no later than March 15, 1993.” House
Amendment No. 1 requested the State Board of Education to establish three committees to report to
the Task Force no later than February 15, 1993 on the following issues:
1. A statewide code of conduct for studentsin the public schools.
2. Alternative educationa programs and resources, which might be offered to students who
would otherwise be suspended or expelled.
3. A means of involving other agencies and parents in the process of improving school
discipline.

This report was devel oped to address the first issue of codes of conduct for student sin the public
schools. The committee was composed of teachers, principals, school administrative staff,
community advocates and |leaders, parents, and Department of Public Instruction personnel. We
thank them all for their thoughtful consideration of this topic and the time and effort they put into
this document. Their effortswill go far in improving the uniform enforcement of school discipline
policies.

Pascal D. Forgione, Jr., Ph.D.
State Superintendent of Public Instruction
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Report of The Committee
l. Statement:

In our State and throughout the nation, local boards of education are charged with the
Responsibility of administering schools through the development of policies that reflect the needs of
their communities. The responsibilities of local Delaware boards of education for policy
development, which includes student discipline, are defined in Title 14, Section 1049 of the
Delaware Code. Effortsto redirect this responsibility for student conduct to the State level will
reduce the ability of local boards to respond to the needs of their individual communities and would
infringe upon their legal mandate in this area.

The proposed development of a statewide student code of conduct seemsto infer that local boards of
education and school personnel are incapable of making appropriate decisions with regard to these
issues. Although well intended, this approach assumes that complex problems facing our schools
and society can be solved simplistically. We al agree that there is no place for inappropriate and
disruptive behavior in our schools, but it is our position that the development of a statewide code of
conduct will not act favorably upon the very complex problem of student behavior.

We believe that local districts have been responsive in dealing with student discipline factors, which
are directly related to societal issues such as the erosion of traditional family structures. Professional
educators and local boards of education must exercise their best judgment in dealing with student
discipline and should be supported with the resources necessary to address the complex societal
problems. The coordination of efforts of various agencies and organizations in the public, private
and community sectors best serves the interest of children.

No matter whether there are statewide or local rules, there will aways be instances, perceived or
real, of variations from the established standard. Concerns generally arise from the implementation
of codes of conduct, not from the codes themselves. Appropriate training and direction in
implementing the code are necessary for consistency in its application. Such consistent application
of the code of conduct is the monitoring responsibility of local districts, and they should be held
accountable.



Codes of conduct should be established, reviewed and modified where necessary to address the unique
needs of each district’s community. We believe that local Boards are the best mechanism

for responding in atimely fashion and making the necessary adjustments which are tailored to the
needs of the community. Misleading information based on incomplete reports by individuals

and the media should not be the basis for the development of a student code of conduct. It isour
opinion that the development of a statewide code is not in the best interest of the students of our State,
and therefore not feasible.

. Code Elements:

Each parent and child has aright to expect that a safe, secure, and healthy learning environment

is maintained within the school setting. School districts, building administrators, teachers and support
staff should endeavor to provide a positive learning environment free of risks, threats or danger. Each
district should develop its own code of conduct, which reflects the attitudes, values, and moral tone of
the community. Such community development allows schools to be responsive to the disciplinary
needs of each school environment and the wide variety of aternative resources available in differing
locations.

Whileit isrecognized that local districts should develop their own codes, there are, however, certain
elements, which should be found in all codes. To that end, we recommend that the State Board adopt
apolicy, which requires all districts to have a Code of Conduct, which contains these elements.

A. Code Expections and Consequences:

District codes of conduct should establish the terms involved in the code, clearly setting out a
structure, which states infractions and delineates consequences. Appropriate adjustments should be
made in the administration of the code to the age, grade and maturity of the student involved.

1 The code of conduct should contain definitions so that the terms the policy uses are
made clear to all.

2. There should be a clear relationship between the infraction, levels of infractions, and
conseguences imposed.

3. There should be an apparent hierarchy of consequences among the various infractions
and between first and subsequent infractions.



4. The code should contain information on how it should be administered, setting out
procedures for reporting incidents and contacting parents.

5. The districts, and the individual schools should ensure that (a) each student receives a
copy of the Code, (b) there is discussion of the Code at the beginning of the school year
and (c¢) each student has a good understanding of the terms, infractions and
conseguences established.

B. Due Process Standards:

District Codes of Conduct should establish and define student rights and responsibilities. They should
set out clearly the procedures that are to be followed to ensure that students receive due process in
disciplinary matters. Those policies should be drafted so that the precepts set out in the State Board of
Education’s Guidelines for the Development of District Policies on Sudent Rights and Responsibilities
(revised 10/20/88), attached as Appendix A, are followed. Due process procedures and student
grievance processes should be included in the copy of the code given to students.

Identified students with specia needs are afforded certain procedural protections under IDEA/EHA
(P.L. 94-142) and Section 504 which must be considered in any disciplinary actions involving them.
These protections supersede any state or local codes of conduct.

C. | nfractions:

The infractions portion of the code should provide school personnel, parents, students and the
community with a clear understanding of code violations and the resulting disciplinary actions. An
introductory statement, which indicates that the list is not all-inclusive and that all acts of misconduct
are not listed, is essential. The consequences of specific misbehaviors are provided as a guide, but
discretionary use of authority isimportant. The severity and frequency of misbehavior, and the age
and maturity of the student are to be considered in defining appropriate disciplinary action. A
statement indicating that the Student Code of Conduct does not restrict the Board of Education’s legal
authority to protect the health, safety and welfare of students notifies the school community that the
codeitself isnot al inclusive.



Statements, which indicate that the primary purpose of disciplinary action isto improve behavior, are
important to establish the educational and behavioral basis for such regulations. Effortsto address
misbehavior should initially focus upon: (1) learning to perform in an acceptable manner; (2) using
supportive techniques such as counseling; and (3) utilizing positive reinforcement for appropriate
behavior. This establishes a basis for more severe disciplinary measuresif the behaviors continue or
escalate.

C. Categories of | nfractions:

Disruptive Behavior s:

This section should delineate disruptive behaviors that interfere with the learning of other individuals,
create unsafe conditions, disrupt the educational process, or interfere with an orderly educational
environment.

Severe Behaviors:

This section should delineate infractions that are violations of Delaware Code. These infractions
should list general categories of behavior that would require reporting, investigation, and involvement
of law officials in conjunction with the school and may result in violations of the law, aswell as the
student code. These would include, but not be limited to, the following:

1 Infractions that suggest the commission of afelony [See 11 Del.C., Ch. 5];

2. Infractions that suggest violations of the laws concerning controlled substances and alcohol
[See 16 Dél.C., Ch. 47];

3. Infractions that suggest incest, sexual abuse or the neglect or other abuse of children [See 11
Del.C., Ch. 5, Subchapters I, subpart D, and V ];

4. Infractions that suggest the use, possession or sale of dangerous instruments or deadly
weapons [See 11 Del.C., Ch. 5, Subchapter VI, subpart E, and 8§ 1338.];

5. Infractions that suggest morals offenses [See 11 Del.C., Ch. 5, Subchapter V11, subparts B
and C, and § 820.];



6. Infractions that suggest organized gambling [See 11 Del.C., Ch. 5, Subchapter VI,

7. Infractions that suggest an assault or offensive touching of a school employee. [See 14
Del. C. §4112(6) and 11 Del.C., Ch. 5, Subchapter I1, subpart A.]

8. Infractions that suggest offenses involving school property and that of other students [See 11
Del.C., Ch. 5, Subchapter I11 and other sections of Chapter 5].

1. Role of Police Authorities:

Successful cooperation between law enforcement officials and the schools is dependent upon effective
communication and cooperation between the two agencies. The School/Police Relations Guidelines
for School Administrators, attached as Appendix B, was developed by police, school and the various
other agencies involved with the education, safety and welfare of Delaware’ s youth, and was adopted
by the State Board of Education. It was developed in 1968 and revised in 1972 and 1988.

Districts are required to have agreements with the police following the model in the Guidelines,
and developed policy for use within the schools setting out procedures for reporting incidents to the
police, circumstances which require such reporting and how police authorities are to be contacted.

V. Teacher Training and Classr oom M anagement:

Codes of conduct alone do not result in safe, secure and healthy learning environmentsin our schools.
Teachers and administrators must understand and consistently use effective behavior management
programs and techniques to elicit and strengthen positive student behaviors and reduce and/or
eliminate behaviors, which interfere with the learning process.

It isthe responsibility of the local school districts to ensure that teachers and administrators be
afforded sufficient training in behavior management programs and techniques to effect positive
controlsin our school. These skills, once learned, should be strengthened and refined on ayearly basis
through in service training. It isthe responsibility of the local districts to ensure the fair and consistent
application of these behavior management programs and techniques.



Accordingly, we recommend that funds, time and resources be provided for training in the
management of student behavior, non-violent conflict resolution and appreciation for cultural
differences at the district level.

Further, it is recommended that class size be maintained at a reasonable number to allow teachers to
successfully implement effective behavior management programs. Changes in our society have
intensified the problems that students are faced with on a day-to-day basis. Teachersareavital link in
hel ping students understand and deal successfully with these issues. To help students, our teachers
must have the time to get to know and attend to each individual in his’her classroom.

Institutions of higher learning and the Department of Public Instruction must also increase their efforts
to address the growing problem of discipline in our schools. It is recommended that Delaware teacher
certification require at least 6 semester hours of training in classroom behavior management. Students
entering the teacher work force need an extensive knowledge of behavior management programs and
techniques as well as training in nonviolent conflict resolution and an understanding and appreciation
for cultural differences.

V. Community Review and | nput:

Codes of conduct can only be as strong as the support they receive from the communities served by
the districts. The public development of codes of conduct serves to educate and involve the
community in the disciplinary process.

Accordingly, we recommend that the State Board adopt a policy, which requires districts to develop a
plan for continuing community involvement in the process of the development, periodic review and
revision of district codes of conduct.

VI. | mplementation:

We recommend that the State Board adopt a policy containing the above elements, and that it be given
asuitable period of public comment. If the districts are to be required to develop certain items and/or
submit them to the State Board, it is recommended that the dates be set so that the policies will take
effect in the beginning of a new school year, and that any submissions be made early enough this
spring, so as to provide review by the Department in sufficient time to ensure that the codes can be
printed in time for staff to be trained and students oriented for the new school year.



We suggest the following time line be used:
Report of the work of the three Committees
and recommendation for adoption of policy
requiring local boards to adopt certain elements
in their codes to the State Board of Education

Hearings by Task Force on the substance of the
recommendationsin all three counties

Final presentation of reports to State Board

Date due for return of adopted policiesto
State Board

DPI staff review for required elements
Completed and notification of districts

Effective date of new policies

December 17, 1992

February 9, 10, 11, 1993

February/March, 1993

May 1, 1993

June 1, 1993

Beginning of fall
Semester, 1993
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FOREWORD

This guide was first developed by the Delaware State Police in 1968 and revised in 1972.
The purpose of this second revision isto update and organize the content into a more functional
format, a suggested memorandum of agreement between school and law enforcement agencies.

Recognizing that for law enforcement agencies to effectively serve the community they must
involve themselves in the total community, this document is an attempt to provide uniform
procedures to guide school administratorsin their relationship with such agencies. It isfelt that the
establishment of uniform procedures will aid the child, the police authorities and the school
administration.

While it may be said that the educational system is primarily responsible for the development
of the intellect and character, and the police responsible for preserving welfare and safety, the two
are interdependent. Police and school personnel alike are symbols of adult authority and both must
constantly bear in mind the attitudes that cause socially unacceptable behavior.

Children represent the continuation of the community. School administrations and police
authorities working in concert in total community involvement can effectively advance their
potential for future development in mind and character to assume the highest responsibilities of
citizenship.

We are fortunate in the State of Delaware to have a positive working relationship between all
school administrations and law enforcement agencies.

A special thank you to all agencies contributing to the development of this document.

William S. Keene
Superintendent Public Instruction



PARTICIPATING AGENCIES

SPECIAL TAKS FORCE FOR SCHOOL/POLICE RELATIONS
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Colonial School District
Delaware State Fire School
Delaware State Police
Department of Justice
Department of Public Instruction
Desegregation Advisory Committee
Dover Police Department
Family Court of Wilmington
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Milford School District
New Castle County Police Department
Newark Police Department
Red Clay Consolidated School District
Seaford Police Department

Wilmington Police Department



RELATIONSHIPS BETWEEN LOCAL SCHOOL DISTRICTS

AND LAW ENFORCEMENT AGENCIES

The school/police function is only as effective as the communication and cooperation of the
respective agencies and all the various other agencies involved with education, safety and welfare of
Delaware’ s youth.

This belief has evolved into awell structured and cooperative set of policies and practices
between and among the school/police agencies in Delaware which have been compiled into a

suggested document titled Memorandum of Agreement Between Board(s) of Education and L aw

Enforcement Agenciesin the State of Delaware. This memorandum of agreement was devel oped

through the input of many highly experienced persons serving on the Task Force for School/Police
Relations, al of whom are involved in the school/police function and represent many years of
experience.

Thisformat, a memorandum of agreement, has been identified by the Task Force asthe
single most effective means of prescribing a guide for statewide use on the subject. Therefore, itis
recommend that the following memorandum of agreement be used to guide school districtsin

developing their own memorandum of agreement.



MODEL
MEMORANDUM OF AGREEMENT
BETWEEN THE BOARD (S) OF EDUCATION
AND
LAW ENFORCEMENT AGENCIESIN THE
STATE OF DELAWARE

The Board of Education of

and the following Law Enforcement Agency(ies):

hereby agree that the following practices and procedures shall govern their relations.

All law enforcement agency officers performing law enforcement functions under

this agreement will be governed by the provisions contained herein.

Arrests

a

When possible and appropriate, arrest by police should be made during

non-school hours and away from school premises.

Arrest on school premises during school hours should be undertaken in

such manner as to avoid embarrassment to the pupil being arrested or to jeopardize
the safety and welfare of other pupils.

In the event of an apprehension during school hours, the principal or

Designee should summon the student to his/her office before surrendering the student.
Unless absolutely essential, the officer should not appear in the classroom to
apprehend the student.

If the student is to be surrendered to the custody of the police officer, the

principal or designee should record the name and organization of the officer, the

time the officer leaves the schoal,



the destination (police station, detention facility, or Family Court), and the offense for
which the arrest was made. A substantial effort should be made by the principal or
designee to immediately inform the parent (s) or guardian (s) of the student upon any
contact by the police. If the student is arrested and removed from the premises before
such contact is made, the police and the principal or designee share ajoint

responsibility for the contact.

4. Questioning or Interrogation by Police on School Premises.

a

Police investigations involving the questioning or interrogation of pupils should not
be permitted on school premises or in connection with an investigation, which, if not
immediately permitted, would compromise the success of that investigation, or
endanger the lives or safety of the student or other persons. The principal or designee
should be present throughout the questioning or interrogation, except in cases where
the investigation concerns a student who is the victim of physical or sexua abuse
where amember of the student’simmediate family or household is suspected of being
the perpetrator of or a conspirator in such abuse and where the police investigator isa
representative of a special isin custody and being questioned.

In any case where a student isin custody and being questioned regarding invol vement
in acriminal matter and where the student’ s Fifth Amendment protection against self-
incrimination may apply, the law enforcement officer should consider the
environment in which questioning takes place and the ability of the student to
discontinue the questioning. Unless unreasonable to do so, the law enforcement

officer should notify the principal or his designee when such



guestioning becomes custodial in nature. Questioning becomes “custodial in nature”

when alaw enforcement officer is conducting an interview and the party being

interviewed is not free to leave the presence of the officer.

Before the police commence the questioning or interrogation of a minor on school

premises, the principal should contact the student’ s parent (s) or guardian (s) to

provide them an opportunity to be present or consult an attorney. Such contact is
particularly important in the case of students below the high school level.

Questioning or interrogation without such parental contact should only proceed

where:

Q) the contact may endanger the safety of the student or other persons.

(2 the contact would compromise the success of the investigation because a
member of the student’ s immediate family or household is suspected of being
aperpetrator of or conspirator or potential conspirator to a crime, or

3 the delay caused by lack of contact would compromise the success of the
investigation and a substantial effort has been made to contact the student’s
parent (s) or guardian (s) without success.

The police should ensure that the student is afforded all constitutional rights duein

such a situation.

School officials should request the arresting officer to remove the student from the

premises as soon as possible after the arrest is made. In the absence of an arrest,

school officials should not authorize the removal of a student from the school without

the consent of the parent or guardian unless such contact would endanger



the student or unreasonably compromise an investigation, or every reasonable effort
to notify the parent or guardian has failed, in which case, if appropriate, the Division
of Child Protective Services should be notified.

5. Search and Seizures

a Law enforcement officersin reliance upon probable cause that acrimeis, has, or is
about to be committed, may search for evidence of that crime. Whenever reasonable,
a search warrant, issued by a court of competent jurisdiction, will be sought before a
search is conducted. Asagenera policy, aschool official will accompany the law
enforcement officer. However, they will not participate in the actual search unless
specifically requested to do so by the police.

b. Efforts should be made by police and school administrators to conduct searchesin a
manner, which will minimize disruption of the normal school routine and will
minimize embarrassment to pupils affected.

C. A frisk (pat-down) may be conducted by the police where the officer has areason to
believe that the person being encountered is armed and presents arisk of injury to the
officer or an innocent third party.

d. The principal or designee may at any time conduct such searches as are essential to
security, discipline, and sound administration of the particular school, but are limited
as stated above whenever the search isin connection with a police investigation. The
appropriate police agency will respond to arequest from a school official conducting
an administrative search when the official feels that the search might revea a

violation of the law.



Reporting Crimes

a

School officials are charged with the authority to provide for the safety of the student

and for the security of the property. Consequently, school officials should promptly

report criminal offenses that occur on school property as well as those crimes that

may have occurred off school property but come to the attention of school officials.

To assist in those goals, appropriate law enforcement officials should be notified

when the school official encounters any of the following activities:

D

(2)

3)

(4)

()

(6)
(7)

Evidence that suggests the commission of afelony, e.g., arson and suspicion
of arson, rape, robbery, see 11 Del C., ch. 5,;

Evidence that suggests violation of the laws concerning controlled substances
and alcohol;

Evidence that suggests incest, sexual abuse or the neglect or other abuse of
Children,

Evidence that suggests the use, possession or sale of dangerous instruments or
deadly weapons (e.g. knives, firearms, ammunitions, explosives, or blasting
caps);

Evidence, which suggests morals offenses (e.g. pornography, exhibitionism,
peeping, €tc.);

Evidence of organized gambling;

Evidence of an assault or offensive touching of a school employee, in
accordance with 14 Del C. 84112 (6)



C.

(8)

9)

(10)

Evidence of offensesinvolving school property (e.g. false fire alarms,
telephone threats, vandalism, criminal mischief, trespass, burglary and
theft, reckless driving and safety hazards);

Reports of suspicious or unauthorized persons on or near school property,
or

Rumors or observations of gang rivalries or activities.

Reportable offenses should not include conduct, which has been traditionally treated

as amatter of discipline to be handled administratively by the particular school.

However, all such conduct of a serious nature should be promptly reported to the

parent or guardian concerned.

Procedures should be established for exchange and use of official information.

7. School Disturbances

a

The request for police assistance in acrisis situation requires specia care because of

the possibility of aggravating a situation.

D

(2)

It is preferable that the principal is on the scene, it is desirable that the
decision to call for additional police support be reached in collaboration
with that officer.

No person other than the principal or designee, the superintendent of the
district or his designee, or the highest-ranking police officer present and
qualified may request the tactical deployment of police to a school.



3 Police manpower called to a school be limited to that number which may
reasonably be expected to be required to deal with the situation. This
determination as to the level of force required can best be made by the ranking
police officer to the scene, working jointly with the principal or designee.

In general, plain-clothes officers are preferable to uniformed personnel in all

situations where student or faculty sensitivity may crucialy influence the success of

the short-term investigation required by the law enforcement agency. These sensitive
situations will include most investigations where student informants must come
forward, and most situations where intergroup tension may be intensified by the
presence of uniformed officers. It isrecognized that in many situations it may not be
possible to specify whether uniformed or plain clothes officers will or shall make the
initial response to aroutine school request, and for this reason, the Board of

Education must recognize that any policy governing the use of these different

categories of police officers must be flexible and that final authority rests with the

police.

Tactical coordination between the principal or designee and police officers on the

sceneis necessity. During any crisis situation, it will be the responsibility of the

ranking police officer on the scene to ensure that direct, secure, continuing

communication with the principal or designee is maintained.



0. School Attendance
a The code of the State of Delaware requires mandatory school attendance between the
ages of five and sixteen, 14 Del. C. §2701.
b. School/police procedures in attendance cases
Q) Normally, the school principal will refer attendance cases to the visiting
teacher. Any court action against the parents for violation of the compulsory
attendance statutes should be initiated by the school superintendent or his
designee in the Magistrate Court.
(2 Police should not be requested to apprehend a student solely because the
student is absent for school.
3 A school-age student identified by a police officer as being off school
property without official authorization may be returned to his or her home

school or may be detained in accordance with 14 Del. C. 8§2713.

10. Signatures:

School District Law Enforcement Agency

Date

All appropriate agencies involved should be provided space for signature and date.

2863i/0109i
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GUIDELINES FOR THE DEVELOPMENT OF DISTRICT POLICIES
ON STUDENT RIGHTS AND RESPONSIBILITIES

INTRODUCTION

The goals of education are best served where there is a safe and pleasant environment, which
permits staff and students to concentrate on teaching and learning. Such an atmosphere can only be
maintained through the cooperative efforts of all those involved in the education community—
especialy educators, students and parents. Educators have the responsibility to inform students of
their rights and responsibilities. Students have the responsibility to know and abide by school rules
and regulations. Parents should also familiarize themselves with school rulesto avoid
misunderstanding and to join the school community’ s efforts to maintain a climate of respect,
consideration and good citizenship.

Schools are recognized as having the general authority to maintain order and discipline and to
control student conduct, however schools must operate within established guidelines and constitutional
limits. Under our constitutional system, state governments are empowered with the legal
responsibility for establishing and maintaining a system of public education. Although the power of
states over education is considerable, state legislatures do not actually operate schools; rather, they
provide for the operation of schools. In Delaware, the authority for this operation is delegated to the
State Board of Education and local boards of education. Such authority isoutlined in Title 14 of the
Delaware Code. It isthe purpose of these guidelines to provide assistance to Delaware’ slocal boards
of education of developing policies for schools, which will inform students of their rights and
responsibilities.

l. FUNDAMENTAL AND DEVELOPMENT RIGHTS

Schools provide direct instruction and opportunities for students to develop their intellectual
abilities through inquiry, discovery, exposition and the interchange of ideas. Public
education should also contribute toward the continual development of self-discipline through
learning activities and opportunities for students to participate as citizens in the schools.
Essential concerns at al school levels are the maintenance and encouragement of responsible
behavior, student leadership and respect for due process and fundamental freedoms.

A. Freedom of Expression and Communication

The rights and responsibilities of students regarding freedom of speech, press,
and action should be in conformity with the safeguards established in the First
Admendment to the United States Constitution and as interpreted and applied through
decisions of the various courts. Tinker v. DesMoines Independent School District, 393
U.S. 503 (1969). The U.S. Supreme Court, in applying this principle to the high school,
noted: “In order for the state in the person of school officiasto justify prohibition of a
particular expression of opinion it must be able to show that its action was caused by
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something more than a mere desire to avoid the discomfort and unpleasantness which
always accompany an unpopular viewpoint.....” Id. at 511.

The following principles should serve as guidelines on student freedom of
expression:

1 Students should be free to express their views and opinions provided that they
do not seek to coerce othersto follow their mode of expressions or interfere
with the free expression rights of others.

2. Students should be permitted to discuss and express all views relevant to the
subject matter in the classroom, limited only by the responsibility of the
teacher to maintain order, to assure meaningful participation and to respect the
contributions of all students:

a Students are responsible for learning the content of their courses.

b. Students are responsible for meeting they performance standards of the
subjects as established by the teachers and school officials.
Requirements of class attendance, participation and the submission of
written assignments are important aspects of student responsibilities.

C. Students should also be provided the opportunity to participate in
discussions and offer recommendations to improve the curriculum
through duly elected or appointed representatives.

d. Evaluation of student performance should be related to the achievement
of the subject matter content, the understanding of processes, and the
development and application of learning skills. Penalties involving
student achievement should not be imposed as a result of student
behavior outside of the subject matter study.

3. Student should have the right to express themselves through direct and
symbolic means as long as such expression:

a does not mock, demean, or ridicule other persons or groups, See:
Nitzberg v. Parks, 525 F. 2d 378 (4" Cir. 1975):

b. does not interfere with the scheduled activities or disrupt the
educational process within the school, Tinker v. DesMoines
Independent School District, 1d.; See also: Lipp v. Morris,
579 F. 2d 834 (3d Cir. 1978),




C. does not reflect obscenity, vulgarity, and/or inflammatory statements;
See: Bethel School District v. Fraser 478 U.S. , 92 L.Ed. 2d 549,
106 S.Cp. 3159 (1986);

d. does not conflict with the prohibitions relating to the separation of
Church and State; See: Bender v. Williamsport, 475 U.S. 534 (1986).

4. Student should have the right to publish and distribute materials aslong as
such action or material:

a does not endanger the health or safety of students or others; William v.
Spencer, 622 F.2d 1200 (4" Cir. 1980);

b. does not threaten to disrupt the educational process; Frasca v. Andrews
463 F. Supp. 1043 (E.D. N.Y. 1979);

C. does not reflect alibelous nature; See: Nitzberg v. Parks, 1d. ; Frascav.
Andrews, Id.;

d. does not indicate a commercial purpose;

e. does not contain obscene and inflammatory statements; See: Bethel
School District v. Fraser, 1d.; (1988) Hazelwood School District v.
Kuhlmeier, 484 U.S. __ , 98 L.Ed. 592.

f. does not conflict with the prohibitions relating to the separation of

Church and State; See: Hernandez v. Hanson, 430 F. Supp. 1154 (D
Neb. 1977); Goodwin v. Board of Education, 394 F. Supp. 417 (E.D.
Ark. 1973).

5. The right to publish and distribute materials should be accompanied by the
following responsible actions:

a designation of the persons or persons who wrote and published the
materials,
b. adherence to acceptable standards of journalism, which emphasize

literary value, newsworthiness, and propriety;

C. adherence to school policies on the time, place and manner of the
distribution of such materials; See: Shanley v. Northeast |ndependent
School District, 462 F. 2d 960, (5™ Cir. 1972);

e acceptance of the legal consequences for student expressions and
publications.



10.

Each school should establish a committee composed of students, teachers,
administrators, and lay representatives to devel op standards and guidelines as
to acceptable journalism and the definition of such abstract terms as obscenity,
vulgarity, inflammatory, libelous and literary value. Such guidelines should
made known to all members of the school community. The development of
standards and guidelines should preclude the necessity of prior censorship of
publications. See: Baughman v. Freienmuth, 478 F. 2d 1345 (4™ Cir. 1973).

Not withstanding the above school administrators have the right to control the
content of all school-sponsored publications, theatrical productions or other
vehicles of student expression. Hazlewood School District v. Kuhimeier, Id.

Students should have the right of peaceful assembly involving free discussion,
Passing of resolutions, and exercising lawful action pertaining to matters,
which directly concern their educational progress.

The school administration may require that meetings or assemblages be held
at times which will not disrupt classes or other scheduled school activities;
will not present hazards to persons or property; and will avoid conflicts
through advance notice of intent to hold meetings.

Students should have the right to petition school officials regarding activities
directly related to the conduct and improvement of the educational process
and services. Such proposals should contain recommendations for
constructive and responsible improvement and action, and should be given
full consideration by school officials.

The school administration should require that signatures on petitions be so
collected as not to create a distraction or to foster a disruptive influence.

The concept of freedom of expression emphasi zes the aspect of self-
expression regarding personal appearance and dress. Students shall have the
right to choose their own dress, so long as their apparel does not jeopardize
the health and safety of themselves or others, and does not interfere with the
teaching-learning process.

Students should be required to follow dress standards to prevent hazards or
dangersin areas such as shop, laboratory, and physical education classes
as defined by a student-faculty committee.

Students may be required to modify their dress standards when such dress
creates a disruptive influence.



Freedom of Association

The rights appropriate to students regarding freedom of expression
imply further consideration of the right to associate for the fulfillment of
common purposes, the interchange of ideas, and the improvement of human
relations and intercultural understanding.

1. Students should have the right to participate in curriculum-based clubs
and associations in accordance with the following guidelines:

a Group membership shall not be denied to any student because
of race, sex, religion or nationality;

b. Clubs or associations may require specia qualifications for
membership if such qualifications relate directly to the
purposes of the group;

C. Groups with a constitution and by-laws should submit such
documents along with alisting of officers to the school
administration and student council. Amendmentsto the
constitution and changes in the by-laws should aso be
submitted.

2. Students should have the right to participate in decisions about the
Nature, organization, and procedures for their clubs and associations
as long as such decisions do not threaten the health and safety of
students or disrupt the educational process of the school

Clubs and associations should be organized within the guidelines and
policies established through an effective Student Council or Student
Government Organization.

3. Participation in student clubs and associations shall be in accordance
with State Board of Education and district policies on participation in
extra-curricular activities,

4, Schools should comply with federal statutes and case law regarding
equal access. See: 20 U.S.C. 84071, et seq.

Student Government

It isimportant in the maintenance and improvement of democratic
institutions that students have the opportunity to participate effectively in the
decision-making processes necessary for developing responsible and
productive citizens.



Students should have the right to organize and conduct student council or
government association activities, which contribute toward the understanding
and functioning of the objectives of the school system and assure an important
role in the decision-making affecting their educational betterment.

This right should be emphasized within the guidelines and practices
recommended by the national and State Associations, and within the rules and
regulations established by the respective school districts; however, the
following factors should be considered:

a The organization, operation, and scope of the student government
should be defined in awritten constitution devel oped through
effective student participation and approved at |east once every three
years by majority of the students;

b. Student government should function with respect to its constitutional
and by-law provisions.

C. The school administration should assure that all students have the right
to vote and to hold office as provided in Paragraph 2 which follows;

d. The decisions of the student government association should not be
influenced by the faculty and should not be arbitrarily vetoed by the
administration. Appeal of adecision by students or staff should be
reviewed by a committee composed of administrative, faculty, and
student representatives to assure compliance with the purpose of the
student organization.

e The student government organization should be responsible to the
needs and interest of all students and shall conduct open meetings to
assure maximum involvement of students.

Students should have the right to select officers and representatives from
among the student body in accordance with the provisions established in the
constitution or the by-laws of the student government association.

Provisions asto the qualifications of candidates should be as broad as possible
to assure the greatest participation and representation of all students.

However, such provisions should reflect district and State Board policies on
participation in extra-curricular activities.

Students should have the right to recommend to the administration the name
of afaculty advisor or sponsor selected by members of the student
government organization.



The faculty advisors should advocate that the purposes of the constitution be
fulfilled and that the members devel op rules and regulations within the
framework of the school’ s philosophy.

4. Students should have the right to organize and conduct clubs and associations
under the guidelines and recommendations established through the Student
Government Organization or Student Council.

5. Participation in student government shall be in accordance with State Board of
Education and district policies on participation in extra-curricular activities.

Student Grievance and Complain Procedures

It is desirable for school officials to provide a means for the expression and
and resolution of student grievances and complaints. Students should be encouraged
to discuss their grievance or complaint informally with the person involved.
However, functional orderly procedures should be established in every district
through which consideration of student problems and concerns can be discussed and
resolved quickly and equitably.

1 Students should have the right to participate in recommending procedures
through which discussion of student problems and concerns can be handled.

a

The procedures should be developed through a committee composed
of an equal number of students and faculty members. Representatives
from the school administration and from the community should also be
apart of this action-oriented committee.

Students should have the right to discuss with faculty members matters
of both educational and personal concern as they relate to the
educational process. Thisinformal and private process should be
followed in order to resolve differences and problems in a positive and
cooperative manner.

Students should have the right to appeal, in writing, matters of
educational concern to the school principal, should discuss with the
staff members not resolve the issue.

The right of appeal regarding educational problems should extend to
the school superintendent and, if a satisfactory resolution does not
result, then to the local board of education.



2. It isthe purpose of discussion and appeal procedures to provide accessto
Appropriate school officials within areasonable time. It is not the purpose to
provide aforum through which trivialities. Irresponsible actions, and non-
related school issues are conveyed. In this context it is recommended:

a That an many student problems and concerns as possible be handled
through committees established by the Student Council or Government
organization or through direct communication with staff members;

b. That only issues of utmost concern be brought before a Student-
Faculty Committee for review and disposition.

C. That only unresolved issues of major importance be appealed to the
school administrator for consideration and action.

Student Conduct

The schools exist as educational and social institutions concerned with
providing learning opportunities which lead to the development of responsible and
intelligent citizens. School officials are, therefore, granted the authority to maintain
an orderly and safe educational environment which considers student conduct and
behavior as essential to the development aspect of the learning process.

1 Students should have the right to participate in the development,
implementation and modification of rules and regulations establishing
appropriate student conduct and behavior.

a

Such rules and regul ations should be developed through a
representative committee composed of administrators, teachers, and
students. The committee may be expanded to include parents and lay
citizens.

Such rules and regul ations should emphasize the constitutional rights
of students and respect for the school and school officials.

Such rules and regulations should be written in clear and precise
language.

Such rules and regul ations should not penalize the student for behavior
not directly related to the educational responsibilities and functions of
the school.



Students should have the right to be informed about violations of rules and
regulations and to be granted a hearing regarding serious offenses.

a Each student and/or his or her parent(s) or guardian(s) should receive
acopy of the school’ s disciplinary code at the beginning of each
school year or upon entry or re-entry to school.

b. Minor infractions and misconduct may be handled through
conferences with teachers and administrators.

C. Procedures for handling infractions may vary in formality in
accordance with the seriousness of the action.

d. Procedures for disciplinary action shall be conducted in accordance
with the judicial concept of innocent until proven quilty.

Students have the right to be treated fairly and equitably and to be granted due
process before any disciplinary action, which deprives them of education.
Any

such action which hampers their access to education should be reasonable and
within the limits of the Constitution, the laws of the State and the regulations
of the State Board of Education.

a Disciplinary action shall be fair, firm, consistent, and appropriate to
infraction or offense.

b. Codes of conduct should be meaningful and applied without
preference to any group or individuals.

Students should have the right to seek informal review or appeal or
disciplinary decisions. Any disciplinary decision for which the sanction
imposed is suspension for more than 10 days or expulsion, or which resultsin
the right of appeal to the State Board of Education, requires formal due
process procedures. Codes of conduct should clearly set out whether sanctions
result in informal review or appeal. The appeals procedure should be in
writing and be made well-known to the entire school community each-year.

If astudent is handicapped within meaning of P.L. 94-142 (See
Administrative Manual: Programs for Exceptional Students, A.1.1.),a
determination must be made prior to any disciplinary action of whether the
misconduct prompting the disciplinary action was the result of the student’s
handicapping condition. If the misconduct isamanifestation of the student’s
handicap, any consequences should be through the I1EP process, not through
student disciplinary procedures.



Suspension and Expulsion

It is fundamental to the progress of a democratic nation that youth be provided
with educational opportunities which address their interests and are addressed to their
abilities. Equality of educational opportunity is both aright and a privilege,
established within the framework of a compulsory attendance law, which requires that
students between the ages of 5 to 16 — with certain exceptions — be in school and be
further permitted to continue in school if necessary until the age of 21.

Any administrative or disciplinary action, which tends to restrict the above
requirements should be conducted in accordance with acceptable standards of due
process and should reflect, as broadly as possible, alearning experience which
contributes toward the further educational development, responsibility, and maturity
of the individual students, and corrects the situation producing the unacceptable
behavior.

1 The use of suspension and/or expulsion as a consequence for misconduct
should be limited to activities associated with the school.

2. Short-term suspensions for 10 days or less require that a student be afforded
rudimentary due process. Gossv. Lopez, 419 U.S. 565 (1975). There are
certain basic requirements, which exist when rudimentary due processis
extended. They are:

a Conducting an individualized preliminary investigation to determine
the facts associated with the infraction. Id.

b. Informing the student of the charges against him or her and permitting
the student to discuss the matter. Id.

C. If the student denies the charges, giving him or her an explanation of
the school’ s evidence and an opportunity to present his or her version
of thefacts. Id.

d. Notifying the student and his or her parent(s) or guardian(s) of the
infraction and the proposed disciplinary action. French v. Cornwall,
276 N.W. 2d 216 (1979).

e Conducting a conference with the student and his or her parent(s) or
guardian(s) and informing them of the impending action, and
permitting question of the complaint. Gossv. Lopez; 1d.
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f. Giving the student a written decision which clearly states:
i The charges and the evidence;
ii. The sanction imposed

iii. Therights or informal review or of appeal, including review by
or appeal to the district superintendent, followed by the local
board of education, or a panel composed of an equal number of
faculty, student and lay representatives.

g. Providing the condition under which the suspension will be terminated
and recommending constructive means for improvement.

If the right or appeal granted by the district implicates review by the State
Board of Education, the procedures for long-term suspension (more than 10
days) or expulsion should be followed. 14 Del. C., 8 1058; Regulations for the

conduct of Hearings Before the State Board of Education Pursuant to 14 Del.
C. 81058, January 20, 1972.

Where suspension is not immediate, denial of appropriate educational
opportunities during the period prior to the determination that suspension is
warranted presupposes “guilt before conviction.”

If the student’ s presence constitutes a clear and present danger to persons or
property in the school, or an on-going threat of disruption of the academic
process, the student may be suspended without rudimentary due process, but
notice and an informal hearing, as detailed in paragraph 2 above, should be
provided as soon as practicable. Gossv. Lopes, Id.

Multiple short-term suspensions should not be used to circumvent the due
process requirements of long-term suspensions or expulsion.

Suspensions for more than 10 days or expulsions require more formal
procedures. Such procedures should include the following:

a All those procedures accorded students for short-term suspensions
(paragraph 2 above);

b. Written notice to the student and his/her parent(s) of:
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Vi.

. The specific misconduct of which the student is accused, the

factual basis of the charges, and the specific provisions of the
student code allegedly violated; Dixon v. Alabama State Board of
Education, 294 F. 2d 150 (5" Cir.), cert. den. 368 U.S. 930 (1961);
Strickland v. Inlow, 519 F. 2d 744 (8" Cir. 1975).

. Theright to have aformal hearing and the proceduresto be

followed; Gross; Dixon.

The date, time and place of the hearing, given so that the student
has sufficient time to prepare a defense; Dixon; Smith v. Miller,
514 P. 2d 377 (Kan. 1973).

The right to be represented by legal counsel or an adult advisor;
Black Coadlition v. Portland School District No. 1, 484 F. 2d 1040
(9™ Cir. 1973).

Theright to testify and present evidence. Gossv. Lopez, Id.

The right to have witnesses and to cross-examine opposing
witnesses. 1d.; DeJesus v. Penberthy, 344 F. Supp. 70 (D. Conn.
1972).

vii. Theright to either apublic or a private hearing. 29 Del. C.

§10004 (b) (7).

The district and the local board should ensure:

That the student receives afair and unbiased hearing which
follows both substantive and the procedura due process
requirements regarding student suspension and expulsion, GOSS v.
Lopez, Id.

I. That the hearing is held by and the matter is decided by impartial

decision-makers who have not participated in bringing or
investigating the charges, Gonzalez v. McEuen, 435 F. Supp. 460
(D.C. Cdl. 1977);

That a verbatim record is made of the hearing, Regulations for
Deciding Controversises Before Local Boards of Education,
January 20, 1977, 1 (d) Il (a);

That the decision reached is supported by “substantial evidence.”
Regulations for the Conduct of Hearings Before the State Board of
Education Pursuant to 14 Del. C. 8§ 1058, January 20, 1977, |1l a
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Thelocal board should render awritten decision setting forth:
I. Thefindings of fact;

ii. Thebasis of the decisioninlaw or the district student disciplinary
code, and;

ii. Thedisciplinary action to be imposed, if any. Regulations for
Deciding Controversies Before L ocal Boards of Education,
January 20, 1977, 1 (c).

The written decision should be entered in full in the local board’ s
minutes; Id. at Il (b)

A copy of the written decision should be sent to the student and his or
her parent(s) or guardian(s), and should include or be accompanied by:

i. A notice of the student’ s rights of administrative or judicial review
(e.g. by the State Board of Education), See: Dixon v. Alabama, |d.

ii. A statement of the conditions for readmission to school after the
term of expulsion, with sufficient particularity to be able to
determine whether the re-admittance of the student would either
constitute a problem or disrupt the educational process.

Role of Police Authorities

While the education system is primarily responsible for the devel opment of
intellect and character and the police are responsible for welfare and safety, the two
are interdependent. The successful functioning of law enforcement officialsin the
schools is dependent upon effective communication and cooperation between the two
agencies. With thisin mind, police, school and the various other agencies involved
with the education, safety and welfare of Delaware’ s youth have been consulted, and
a document entitled School/Police Relations Guidelines for School Administrators,
dated October 20, 1988, was adopted by the State Board of Education.

These Guidelines address police/school relations in the following instances:

Arrests on school premises;

Questioning or interrogation by police on school premises;
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C. Search and seizure in connection with the police;

d. Reporting crimes to the police;
e School disturbances requiring police assistance; and
f. Police contact with “truants’ out of school.

Although one of the primary aims of law enforcement officialsisthe
prevention of and intervention in conduct and activity prescribed by law, the presence
of such officialsin the schools should not be limited to crisis situations. School
officials should invite the police as guest speakers and visitors through which
effective cooperative relationships can be established before a crisis occurs.

H. Student Records

1 Parents of student, and students who are 18 years old or over or who are
attending an institution of post-secondary education, have the right of access
to student education records. Such access to and the disclosure of student
information shall be pursuant to the Procedures for the Collection,
Maintenance and Disclosure of Student Data, Handbook for Secondary
Schoals, at Appendix A, or Handbook for K-8, at Appendix B.

2. Parents or eligible students have the right to request that records they believe
to be inaccurate be amended. Schools shall establish procedures to permit
access and to provide an opportunity to request amendment of the records, and
ahearing thereon if requested. Schools shall give parents of studentsin
attendance annual notification of their rights under the Procedures.

3. Schools may presume that either parent of a student has the authority to
Inspect, review and receive copies of the student’ s education records unless
the school has been provided with evidence that thereis alegally binding
instrument or court order governing such matters as separation, divorce or
custody, which specifically denies such access.

Il. Guidelines as to Student Responsibilities

The various rights of students set forth in the preceding sections reflect those
guaranteed to all citizens in accord with the Constitution of the United States, federal laws,
laws of the State of Delaware, and the rules and regulations of the State Board of Education.
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Our nation acquires its strength through citizen involvement. The educational process
in the schools must become the vehicle by which the meaningful principles of democracy are
both taught and practiced. To thisend, school officials must assure that advice, counsel, and
Supervision are provided students.

The rights assumed by students must be accompanied by corresponding
responsibilities as they exercise their rights. They must further accept the consequences of
their actions, recognize the limits of their freedoms, and show concern and consideration for
the rights of others.

Student rights thus involve equivalent responsibilities. Students thus have the
following responsihilities:

1

10.

To accept every person as an individual human being and to promote
intercultural and group relations and understanding.

To apply their abilities and interests to the improvement of their knowledge
and to the development and application of learning skills.

To recognize and function within the policies established by the school boards
and school officias.

To attend school regularly for the purpose of obtaining aquality and
meaningful education.

To abide by rules and regulations necessary for the orderly conduct of school
activities by the administration and faculty.

To implement and abide by rules and regulations developed through the
cooperation of student-faculty committees.

To contribute cooperatively toward the improvement of the teaching-learning
situation and to strive for the overall betterment of the total school
environment.

To maintain respect for school officials and students and to exhibit conduct
Reflecting self-control, self-regulation, and self-discipline.

To plan, organize and participate in school activities — such as assemblies
and clubs — which provide constructive learning opportunities and contribute
toward the educational progress of all students.

To assure al students have a voice in the student government through their
duly selected representatives and to cooperate with the student officersin the
development and implementation of student related policies.
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11.

12.

13.

14.

To contribute toward the overall improvement of the school curriculum
through active involvement in both classroom and extra-curriculum activities.

To develop a sense of pride and respect for the school and the ideas for which
it stands.

To provide support for the members of the athletic teams and other student
groups representing the school as part of the esprit de corps necessary for
group success.

To redlize that al right are relative to the rights of others and must be
protected with the same degree of respect with which they are accepted.
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APPENDIX A

RESOURCE CHECKLIST FOR DUE PROCESS PROCEDURES

IN SUSPENSION AN EXPULSION

A. PRELIMINARY QUESTIONS:

1

|s the student to be disciplined a handicapped student under P.L. 94-142?
(See Administrative Manual: Programs for Exceptional Children, A.1.1.)

A. If so, has there been a determination made and documented
prior to any disciplinary action of whether this misconduct
prompting the disciplinary action was the result of the
student’ s handi capping condition?

B. If the student’s misconduct is the result of hisor her
handicapping condition, any consequences should be through
the 1EP process, not disciplinary procedures.

|s the proposed disciplinary measure related to activities associated with

the school? A student should not be disciplines (e.g. suspended or expelled)
solely because charges are pending or a conviction has been obtained against
him or her in court. See L eonard v. School Comm., 212 N.E. 2d 468 (Mass.
1965); Smith v. Little Rock School District, 582 F. Supp. 159 (E.D. Ark.
1984).

Has the student received some kind of advance notice of prohibited behavior
and of consequent disciplinary action (e.g. a published student code which has
been reviewed by the school at the beginning of the year and/or which has
been sent to the student’ parents)? Ingraham v. Wright, 498 F. 2d. 909 (5" Cir.
1976); Smith v. Little Rock School District, 582 F. Supp. 159 (E.D. Ark.
1984).

Is this an emergency situation where a student may be suspended from school
without a hearing because his or her continued presence in school would be
clear and present danger to persons or property in school or an on-going
threat of disruption of the academic process? See Gossv. Lopez, 419 U.S.
565 (1975).

a If so, an informal hearing should be afforded the student as
student as soon as practicable following the suspension. If a
formal hearing isindicated from student’ s misbehavior, that
hearing should be held as soon as possible. Jenkins v.

L ouisiana State Bd. Of Educ., 506 F.2d 992 (5" Cir. 1975);
See Stricklin v. Regents of Univ. of Wisconsin, 297 F.2d
416 (W.D. Wis. 1969).




b. If not, the student should be afforded an informal hearing
promptly following the misconduct or the discovery thereof.

SHORT-TERM SUSPENSIONS (10 DAYS OR LESS)

5.

10.

11.

12.

Has the student received an “individualized” investigation of hisor her case
by a school administrator? Goss

Has the student received oral or written notice of the specific misconduct of
which he or sheis accused and the proposed disciplinary measure? Goss

If the student denies the charges, has he or she been given an explanation of
the evidence the school authorities have and an opportunity to present his or
her version of the facts? Goss

Where the suspension is not immediate, has the student been afforded
appropriate educational opportunities during the period prior to the
determination that suspension is warranted? See No. 31

Has there been an objective finding of the student’s misconduct by an
impartial decision maker? See Sullivan v. Houston Indep. School Dist.,
475 F. 2d 1071 (5™ Cir. 1973), cert den. 414 U.S. 1032 (1974).

Has the student’ s parent(s) or guardian(s) been notified of the above?
French v. Cornwal, 276 N.W. 2d 216 (1979).

Has a written decision been rendered in the student’ s case?
a Doesit document all of the above steps?
b. Doesit clearly state the sanction imposed?

Has the student been informed of the right to informal review or to appeal the
suspension? See No. 16b

a Does the school disciplinary notice sent the student clearly set
out the form the appeal isto take? If theright isonly to
informal review without any further right of appeal to the State
Board of Education, that limitation should be set out. If the
right of appeal implicates review by the State Board of
Education, the guidelines for long-term suspensions or
expulsions should be followed. 14 Del. C. sec. 1058;
Regulations for the Conduct of Hearings Before the State
Board of Education Pursuant to 14 Del. C. sec. 1058,

January 20, 1977.
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13.

b. Does the notice clearly set out the student’ s rights on appeal ?
See No. 16, below.

C. Does the notice inform the student of whether the hearing
must be requested (and the time period within which such a
request must be made) or whether it will be scheduled
automatically?

If short-term suspension is merely a prelude to a suspension of more than
10 days or expulsion, has the student been given notice of hisright to a
formal hearing (appeal)? See No. 16, below.

a Do the school disciplinary rules and the notice sent the
student clearly set out the procedures to be followed for a
formal hearing (appea)?

b. Does the notice clearly set out the student’ s rights on appeal
(formal hearing)?

LONG-TERM SUSPENSION (MORE THAN 10 DAYS) OR EXPUL SION:

14.

15.

Have al of the procedural steps set out above been followed? (If the steps
taken above implicate review by the State Board of Education, the
subsequent guidelines should be followed.)

Does the student wish to relinquish, abandon or waive hisright to aformal
hearing? Sullivan v. Houston Indep. School Dist., 475 F.2d 1071 (5" Cir.),
cert. denied, 414 U.S. 1032 (1973).

a If s0, isit adequately documented that the student clearly
understood his or her right to the hearing and that his or her
actions constituted a relinquishment, abandonment or waiver?
Lopez v. Williams, 372 F.Supp. 1279 (D.C. Ohio), aff’d.
subnom. Gossv. Lopez, 419 U.S. 565 (1975).

b. If the student refused to or failed to participate in the hearing,
have the school’ s efforts to inform the student of his or her
rights and to seek the student’ s participation in the hearing
been documented clearly? Scott v. Alabama State Bd. of
Educ., 300 F.Supp. 163 (D.C.Ala. 1969). See Wright v.
Southern Texas University, 277 F.Supp. 110 (S.D.Tex. 1967),
aff’d, 392 F.2d 728 (5™ Cir. 1968).




16.

17.

18.

Has the student received the following:

a

Written notice of the specific misconduct of which the student
is accused, the factual basis of which charges and the specific
provisions of the student disciplinary code alegedly violated?
Dixon v. Alabama State Board of Education, 294 F.2d 150 (5"
cir.), cert. den., 368 U.S. 930 (1961); Strickland v. Inlow, 519
F.2d 744 (8" Cir. 1975).

Written notice of the right to a hearing, the student’ s rights on
appeal or at the hearing and the procedures to be followed?
Goss, Dixon; Graham v. Knutzen, 351 F.Supp. 881 (D.Neb.
(2973).

Written notice of the date, time and place of the hearing, given
so that the student has sufficient time to enable him or her to
prepare a defense? Dixon; Texarkana Indep. School Dist. v.
Lewis, 470 SW.2d 727 (Tex.Civ.App. 1971); Smith v. Miller,
514 P.2d 377 (Kan. 1973).

Written notice of the student’ right to be represented by legal
counsel or an adult advisor? Black Coalition v. Portland School

District No. 1, 484 F.2d 1040 (9™ Cir. 1973); Diggles v.
Corsicana lndep. Sch. Dist., 529 F.Supp. 169 (N.D.Tex. 1981);
but see Linwood v. Bd. of Educ., 463 F.2d 763 (7" Cir.),

cert. den. 409 U.S. 1027 (1972).

A copy of the student disciplinary code and applicable
procedures? See DelJesusv. Penberthy, 344 F. Supp. 70, 77
(D. Conn. 1972).

Has the student been given the right to an open or closed hearing? 29 Del. C.
sec 10004 (b) (7).

Has the student had access to the evidence before the hearing, including,
where requested, a summary of the proposed testimony, where requested, a
summary of the proposed testimony of witnesses? Dixon; Graham; Smith v.
Miller, but see Linwood v. Board of Educ., 463 F.2d 763 (7" Cir. 1972).

a

If disclosure of requested evidence is prohibited by the Family
Educational Rights and Privacy Act, or State law or State
Board rule and regulation, has this been documented clearly
and notice given the student? See Family Educational Rights
and Privacy Act, 20 U.S.C. sec. 1232 g; See also Brown v.
Knowlton, 370 F.Supp. 1119 (S.D.N.Y ), aff'd 505 F.2d 727
(2d Cir. 1974).
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19.

20.

21.

22.

b. If disclosure of requested evidence would result in reprisals
against witnesses, has this anticipated result been documented
clearly and notice been given the accused student? Graham v.
Knutzen, Id.

Has the student been afforded the right to present witnesses and to confront
and cross-examine opposing witnesses? See No. 23k, below. Where the
school can require attendance by a requested witness, have those witnesses
been asked to attend the hearing? See Abbott, Due Process and Secondary
School Dismissals, 20 Case W. Res. 378 395 (1969); Rapp, 2 Education
Penberthy, Id. but see Greenev. Moore, 373 F.Supp. 1194 (N.D. Tex. 1974).

Has a verbatim record been made of the hearing? Regulations for Deciding
Controversies Before L ocal Boards of Education, January 20, 1970 I(d), I1(a).

Has the hearing been held by an impartial decision-maker (tribunal)? See
Gonzalez v. McEuen, 435 F. Supp. 460 (D.C. Cal 1977).

a. Has the decision-maker testified in the hearing: See Warren
v. National Ass' n of Secondary School Principals, 375 F.Supp.
1043, (N.D. Tex. 1974).

b. Has the decision-maker participated in bringing or in
investigated the charges? Gonzalez; Sullivan v. Houston Indep.

Sch. Dist., 475 F.2d 1071 (5" Cir.), cert. denied 414 U.S. 1032
(1973); but see Winnick v. Manning, 460 F.2d 545 (2d Cir.
1972).

C. Has the decision-maker other, outside, specific knowledge of
the evidence so as to have impugned his fairness? Gonzal ez.

d. |s the decision-maker otherwise impartial? Gonzalez.
If the attorney for the school serves as both attorney for the decision-maker
(tribunal) and prosecutor, can it be shown that the attorney performed both
roles without prejudice or bias? (The better view isthat the attorney should
not servein both roles. The administration should present the case or an
additional attorney should fill one of theroles.) See Gonzalez; Appeal of
Feldman, 346 A.2d 895, 896 (Pa.Comm.Pl. 1975); but see Alex v. Allen
409 F.Supp 379, 378 (W.D. Pa. 1976).
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23.

When the hearing was conducted was the subsequent format followed?

a

The presiding officer should declare the hearing convened,
and state the date, time and matter to be considered.

If aboard is hearing the matter, the presence of its member
(by name) should be established and the existence of a quorum
confirmed.

All other persons participating in the hearing should be
identified by name and their interest in the matter.

It should be stated whether the student wishes the matter to be
heard in open or closed session. 29 Del.C. sec. 10004(b) (7).
If closed, al persons without proper interest in the matter
should be excluded. Linwood. Witnesses may be excluded on
request.

The presiding officer should state the procedures to be
followed in the hearing, and the parties should be allowed to
make any objections to the time, date, place, or procedures of
the hearing or the impartiality of any member of the tribunal or
the decision-maker. See Board of Trusteesv. Speigel, 549
P.2d 1161 (Wyo. 1976).

The charges against the student should be read, and the student
should be requested to confirm that he has received a copy of
them. See No. 16

If any matters have been stipulated to or agreed upon, the
parties should be requested to present them.

Each party should be afforded a specific amount of timein
which to make an opening statement.

The district should then proceed to present its evidence, and
thereafter the student should present his or her evidence. Each
party should be allowed to present rebuttal, and if needed
surrebuttal evidence.

Although strict evidentiary rules need not be followed, the
parties should be given the opportunity relevant, material and
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24,

25.

26.

reliable evidence, to make objections for the record and to
have clear ruling made on those objections. See Boykinsv.
Bd. of Education, 492 F.2d 697 (5" Cir.1974); Moralev.
Grigel, 422 F.Supp. 988 (D.N.H. 1976); DeJesus v.
Penberthy, 344 F.Supp. 70 (D.Conn. 1972).

Each party should be given the opportunity to cross-examine
the opposing witnesses. Black Coalition; DeJesus, Givensv.
Poe, 349 F.Supp. 202, 209 (W.D.N.C. 1972), but see Dixon;

Boykins.

Where criminal penalties attach, the student may be given the
right to remain silent. Caldwell v. Canady, 340 F. Supp. 835,
841 (N.D.Tex. 1972); but see Maderav. Board of Educ., 386
F.2d 788, 780 (2d Cir. 1967), cert. denied 390 U.S. 1028
(1968); Garrity v. New York, 385 U.S. 493 (1967).

At the close of the evidence, each party should be afforded
time to make a closing statement.

The decision-maker (tribunal members) may be given the
opportunity to ask questions at the close of the presentation.
See State v. Milwaukee Bd. of School Directors, 111 N.W.2d
198 (1961).

The hearing should be closed by the presiding officer with an
explanation of when and how a decision will be rendered in
the matter, and the decision-maker (tribunal) may go into
closed session to consider the evidence.

Have only the members of the tribunal, or hearing officer, and their
attorney(s) or advisor(s) attended the deliberations or participated in the
decision? Gonzalez v. McEuen, Id.

Should any of these participants been barred from the
deliberations because of lack of impartiality? (See Nos.
21, 22, above).

If aboard subject to the Freedom of Information Act is hearing the matter,
has the board come back into open session to vote on its decision? 29 Del.C.
sec. 1000(c).

Has the decision reached been supported by “ substantial evidence’?
Requlations for the Conduct of Hearings Before the State Board of Education

Pursuant to 14 Del.C. sec. 1058, January 20, 1977, llla
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27.

28.

29.

30.

31.

Has the decision-maker rendered a written decision, setting forth findings
of fact, the basis of the decision in law or the student disciplinary code, and
the disciplinary action to be imposed, if any?

a Has the full decision been entered in the local board's
minutes. Regulationsfor Deciding Controversies Before
Local Boards of Education (January 20, 1977), 11b.

Has a copy of the written decision been sent to the student? See Dixon.

Has the student been advised in writing of his rights of administrative and/or
judicial review of the decision, if any?

If the student has admitted misconduct but still maintains the penalty should
not be imposed, has he or she been afforded the opportunity to have the above
detailed hearing on the penalty? See Betts v. Board of Educ. 466 F.2d 629
(7" Cir. 1972).

Has the student been afforded appropriate educational opportunities during
the period prior to the formal hearing? Failure to provide educational
alternatives presupposes “guilt before conviction.”

GENERAL CONSIDERATIONS:

32.

33.

If the student is handicapped, and a determination has been made that his or
her misconduct was not the result of his or handicapping condition, isthe
student’ s exclusion from school in accordance with federal and State law and
rules and regulations? See Administrative Manual: Programs for Exceptional
children, A.l.1.

If the student isaminor (under 18), has his or her parent(s) or guardian(s)
been given the right to act on his or her behalf? If a student is handicapped,
P.L. 94-142 give parent(s) or guardian(s) the right to act o that student’s
Behalf to age 21, with respect to rights guaranteed under the Act. 1 Del.C.
Sec. 701; 13 Del.C. sec. 701, et seq.; Administrative Manual: Programs for
Exceptional Children,
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Appendix B

STATEWIDE GUIDELINES
FOR DRAFTING
DISTRICT DRUG AND ALCOHOL POLICIES

PREAMBLE

A school policy should clearly establish that use, and/or possession, and/or sale of acohol,
and/or illicit drugs will not be tolerated in the school environment. Prevention, intervention,
treatment, and disciplinary measures are elements of atotal drug program. A comprehensive a cohol
and drug prevention program is necessary for al students to help young people value and maintain
good personal health, resist pressures to use chemical substances, and to promote activities that offer
healthy avenues for student energies and interests. Self-referral by a student who was an alcohol
and/or drug problem should be encouraged and they should be given help rather than treated
punitively. A school policy needsto be enforced fairly and consistently and made available to
parents, teachers, and students.

The State Board believes that a student disciplinary code which contains a successful drug
policy will contain the following el ements:

1 The first section of any policy prohibiting the use of alcohol and drugs in the schools should
contain definitions so as to make clear the exact terms, which the policy uses. The following
definitions are recommended:

a “Alcohol” shall mean alcohol or any acoholic liquor, capable of being consumed by
ahuman being, as defined in Section 101 of Title 4 of the Delaware Code, including
alcohol, spirits, wine and beer.

b. “Drug” shall mean any controlled substance or conterfeit substance as defined in
Chapter 47 of Title 16 of the Delaware Code, including, for example, narcotic drugs
such as heroin or cocaine, amphetamines, and marijuana, and shall include any
prescription substance, which has been given to or prescribed for a person other than
the student in whose possession it is found.

C. “Drug paraphernalia’ shall mean all equipment, products and materials as defined
Section 4701 of Title 16 of the Delaware Code, for example, roach clips, miniature
cocaine spoons and containers for packaging drugs.



“Prescription drug” shall mean any substance obtained directly from or pursuant
to avalid prescription or order of a practiccioner, as defined in 16 Del.C. sec.
4701 (24), while acting in the course of his or her professional practice, and
which is specifically intended for the student in whose possession it is found.

“Drug-like substance” shall mean any noncontrolled and/or non-prescription
substance capable of producing a change in behavior or altering a state of mind

or feeling, including, for example, some over-the-counter cough medicines, certain
types of glue, and caffeine pills.

“Non-prescription medication” shall mean any over-the-counter medication; some of
these medications may be a drug-like substance.”

“Look-alike substance” shall mean any noncontrolled substance, which is, packaged
S0 as to appear to be, or about which a student makes an express or implied
representation that the substance is, adrug or a noncontrolled substance capable of
producing a change in behavior or atering a state of mind or feeling. See 16 Del .C.
sec. 4752A.

“Possession” shall mean that a student has on the student’ s person, in the student’s
belongings, or under the student’ s reasonable control by placement of and knowledge
of the whereabouts of, alcohol, a drug, alook-alike substance, a drug-like substance
or drug paraphernalia.

“Use” shall mean that a student is reasonably known to have ingested, smoked or
otherwise assimilated alcohol, adrug or a drug-like substance, or is reasonably found
to be under the influence of such a substance.

“Distribute” shall mean the transfer or attempted transfer of acohol, adrug, alook-
alike substance, a drug-like substance, or drug paraphernalia, to any other person with
or without the exchange of money or other valuable consideration. The receiving
party shall be considered “in possession.”

“School environment” shall mean within or on school property, and/or at school
sanctioned or supervised activities, including, for example, on school grounds, on
school buses, at functions held on school grounds, at extra curricular activities held
on and off school grounds, on field trips and at functions held at the school in the
evening.
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2.

The next section of the policy should contain a clear statement or statements of the policy of
the district. Examples of such statements are:

a The possession, use of distribution of acohol, adrug, adrug-like substance, a
look-alike substance or drug paraphernaliais prohibited within the school
environment.

b. All students should take prescription drugs or non-prescription medications
brought into the school environment to the school nurse. Failure to do so may
result in a student being treated as if he or she were in possession of adrug or
drug-like substance.

The next section should contain a clear statement of infractions and penalties. Itis
recommended that distribution be treated more severely than possession or use, that there be
some hierarchy between first and subsequent offenses, and that required actions be
distinguished from optional actions under the policy.

It is also recommended that possession of a drug-like substance where the student intends
that the substance be used like adrug or be treated like a look-alike substance be
distinguished from where the student intends that the substance be used as the product it
actually is (e.g., non-prescription medication or model airplane glue).

The next section should contain information on how the policy should be administered,
setting out procedures for reporting incidents, circumstances which require reporting, how
authorities and/or parents are to be contacted, and procedures which are associated with
confidentiality, due process, seizure and the like, if such information is not elsewhere
provided in the student disciplinary code.

The last section should set out what resources are available to the student and his or her
parents in the school and the community for counseling or drug and alcohol treatment.

COM:ndw
10/27/88
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